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BEFORE THE COURT OF JUDICIAL MAGISTRATE  1  ST   CLASS

TEZPUR, SONITPUR

Present :-  Smti Triza P. Mazinder Baruah , AJS

Judicial Magistrate 1st Class Sonitpur, at Tezpur

G.R. CASE NO :- 2027 of 2013

Under Section 379 IPC

State of Assam

-VERSUS-

1. Sri Lohen Owary

    Son of – Sri Soma Owary

    Vill - No. 2 Basitibari/Barsigi

    P.S- Dhekiajuli

    Dist- Sonitpur

2. Sri Fadwr Brahma

     Son of –Thengena Brahma.

    Vill- Batasipur

                                                  P.S- Dhekiajuli

        Dist- Sonitpur

-Accused persons

Appeared

Learned APP for State : Smti Bandana Boro.

Learned Counsel for Defence : Sri Bijoy Basumatary.

Charge framed on : 07.02.2014.
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Dates of Evidence : 19.02.2015, 06.05.2015,09.06.2015,

04.01.2020.

Date of Argument : 15.12.2020.

Date of Judgment : 21.12.2020.

J U D G M E N T

1. The present  case  arose  out  of  an  FIR  lodged  by  informant  Sri  Milon

Baglari  against  the  accused  persons  namely  Sri  Raja  Basumatary,  Sri  Lohen

Owary and  Sri  Fadwr  Brahma alleging  that  on  16.08.2013,  2  (two)  cows

belonging to him were stolen by some unidentified persons and the said cows

were  later,  on  the  same  day  recovered  from the  possession  of  the  accused

persons at the behest of the villagers of village Panbari, Naamsuburi. Hence, this

case. 

2. On  receipt  of  the  FIR,  officer  in  charge  of  Dhekiajuli  Police  Station

registered a case vide Dhekiajuli P.S. case no. 402/2013 under Section 379 of the

Indian Penal Code (IPC) and endorsed the case for investigation. Accordingly,

Investigating Officer (I/O) initiated investigation of this case and on completion

of investigation, I/O submitted charge sheet against the accused persons under

section 379 of the Indian Penal Code (IPC). However, Raja Basumatary named as

one of the accused person in the instant case was declared a juvenile in conflict

with law and was accordingly presented before Juvenile Justice Board (JJB) vide

order dated 22.08.2013 passed by the Court.

3. Thereafter, on basis of the contents of the case diary, FIR, charge sheet

and other relevant documents, cognizance was taken of the offence prima facie

appeared to have been committed by the accused persons and summons were

issued against them.

4. On appearance, accused persons were furnished with copy of relevant

documents under Section 207 of the Criminal Procedure Code (Cr.P.C.). 
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5. On perusal and consideration of the material on record and upon hearing

the learned Assistant Public Prosecutor (APP) and the learned counsel appearing

on behalf  of  the  accused persons  and  prima-facie  material  of  offence  under

section 379 of  the Indian Penal  Code (IPC) were found against  the accused

persons and accordingly formal charge under the aforesaid section was framed

against  the  accused  persons;  the  ingredients  of  which  were  read  over  and

explained to the accused persons to which they pleaded not guilty and claimed to

be tried.

6. In  support  of  its  case,  prosecution  examined  5  (five)  numbers  of

witnesses  and  there  are  13  (thirteen)  exhibits.  The  witnesses  were  cross-

examined by the defence and thereafter the witnesses were discharged.

7. Statement of defence of the accused persons under section 313 Cr.P.C.

have  been  recorded  and  kept  with  the  case  record.  Defence  pleas  were  of

complete denial and declined to adduce any evidence.

8. I  have  perused  the  material  on  record  and  heard  the  arguments

advanced by the learned A.P.P. and the learned defence counsel appearing for

the accused persons.

9. Upon  hearing  and  after  perusal  of  the  record,  following  point  is

formulated for proper adjudication of this case:

POINT FOR DETERMINATION

Point No. 1:  Whether the accused persons on 16.08.2013 intending to

take dishonestly moved the pair of cows belonging to the informant out of the

informant's possession without his consent and thereby committed the offence of

theft punishable under section 379 of the IPC ?

DISCUSSION , DECISION & REASONS THEREOF:-

10. P.W-1 Md. Samed Ali in his examination in chief stated that he does not

know the informant but can identify the accused persons. He stated that one

particular day at 4:30 a.m. in the year 2013, he along with other villagers of
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village Panbari, Naamsuburi accosted 4 (four) persons walking a pair cows. On

suspicion that the cows might be stolen, the villagers including P.W-1 questioned

the accused persons and due to the incoherent replies of the accused persons,

their  suspicion  regarding  theft  was  confirmed.  Consequently,  the  accused

persons along with the cows were handed over the police. P.W-1 signed in the

seizure list and Exhibit-1(1) is the signature. In this cross examination, P.W-1

stated that while putting his signature in seizure list he did not read the contents

and did not know what was written in the same. P.W- 2 Baharul Islam in his

examination in chief corroborated the testimony of P.W-1. 

11. P.W-3, Who is the informant of this case stated that one particular date in

August, 2013 he found that a pair of cows were missing from his cow shed.

Thereafter, he went to the police station to lodge an FIR which is exhibited as

Exhibit-2 and  Exhibit-2 (1) is his signature therein. Informant, has further stated

that  on  reaching  the  police  station  he  found  his  cows  and  upon  proper

identification was granted zimma of the cows on the same day. In his cross-

examination P.W-3 has stated that he has not written the FIR, instead, it was

written by a person in the police station and was consequently read over to him.

P.W-3 stated that the ejahar writer read over to him that the cows were seized

by the people of Panbari village. Further, P.W-3 has clearly stated in his cross-

examination that he had no clue as to who had stolen his cows and whether the

accused persons apprehended by the people of village Panbari were indeed the

thieves who stole his cows. Thus, the testimony of P.W 3, the informant casts

doubt as to the identity of the accused persons as thieves of the cows belonging

to the informant. P.W-3 i.e the informant further states in his cross-examination

that his cows were not recovered by the crowd from the zimma of the accused

persons. 

12. P.W-4 in his examination in chief states that the cows were recovered

from the possession of the accused persons and was consequently handed over

to  the  police.  Exhibit-3  is  the  zimmanama  and  Exhibit-3(2)  is  his  signature

therein. 
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13. P.W-5 is the concerned I/O who investigated the case, he stated in his

examination in chief that he seized the cows at village Panbari, Naamsuburi from

the possession of the accused persons which is contrary to the claims of P.W-1,

P.W-2 and P.W-3 that the cows were handed over to the police at the police

station.  Exhibit-4 is  the sketch map and Exhibit-4(1)  is  his  signature therein.

Exhibit-1 is the seizure list, Exhibit-1(1) is his signature, Exhibit-5 is the charge

sheet Exhibit-5(1) is his signature therein. In his cross-examination, P.W-5 stated

the sketch map is not of the area from where the cows were recovered but of

the house of the owner i.e the informant. P.W-5, further stated that the cows

were seized by him and consequently brought to the police station.

14.  Thus, from the aforesaid testimony it is unclear as to who had stolen the

cows belonging to the informant. There are also contrary claims as to who had

seized the cows, whether it was P.W-1, P.W-2, P.W-3, P.W-4 or the concerned

I/O i.e P.W-5. From the testimony of P.W-1, P.W-2, P.W-3 and P.W-4, it is clear

that the said accused persons were handed over by them to the police on the

ground of suspicion along with the pair of cows. Further, the testimony of P.W-5

i.e the concerned I/O in his cross-examination that the cows were found on the

road casts serious doubt as to whose possession the cows were recovered from.

Also, P.W-5 the concerned I/O has nowhere stated in his testimony that he had

recovered the cows from the possession of the accused persons.

15. On perusal of the testimonies of the above mentioned P.W's; it is seen

that there is no eye witness to the alleged incident of theft of the cows belonging

to the informant punishable under section 379 IPC.

At this juncture, it would be relevant to go through the definition of section 379

IPC which states as follows:

“Whoever  intending  to  take  dishonestly  any  moveable  property  out  of  the

possession of any person without that person's consent, moves that property in

order to such taking, is said to commit theft.”

Perusal of the said definition reveals that to attract section 379 IPC, the prosecu-

tion has to prove that accused persons had with dishonest intention moved the
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cows out of the possession of the informant. There is no element in the testi-

mony of P.W-1 and the remaining P.W's, which conclusively indicate that the ac-

cused persons had stolen the cows from the possession of the informant.

Also, absence of  eye-witness to the alleged incident weakens the allegations of

the informant against the accused persons as in his testimony itself, the infor-

mant has denied any knowledge as to who had stolen his cows. Further, the tes-

timony of the informant that he did not have any knowledge as to what was writ -

ten in the FIR until it was read over to him by the writer in the police station

stating that the cows were recovered from village Panbari, Naamsuburi casts a

shadow on the deposition of the remaining P.W's regarding the identity of the

thieves. Further, the sketch map of P.W-5 is also of no avail to the prosecution

as the sketch map does not provide the outline of the place of occurrence; rather

it provides the sketch map of the house of the informant. Hence, ingredients of

section 379 IPC qua the accused persons are not made out. The aforesaid point

is hereby determined in the negative.

16. The Hon’ble Supreme Court of India in the case of V. D. Jhingan Vs. State

of Uttar Pradesh 2 AIR 1966 SC 1762 has held that it is the cardinal rule of

criminal jurisprudence that the burden in the web of proof of an offence lies

upon the prosecution to prove all the facts constituting the ingredients beyond

reasonable doubt. If there is any reasonable doubt, the accused is entitled to the

benefit of the reasonable doubt. 

Hence, in view of the discussion made above, I have no hesitation to hold that

the prosecution has failed to prove the case against the accused persons of of-

fence under section 379 IPC beyond reasonable doubt as ingredients of offence

under the aforesaid section qua the accused persons are not established. Accord-

ingly, accused persons namely  Sri Lohen Owary and Sri Fadwr Brahma are ac-

quitted for offence under section 379 of IPC. Point no. 1 is hereby determined in

the negative.

17. Burden of proof to establish the guilt of the accused persons is on the

prosecution. Here, prosecution has failed to establish the guilt of the accused
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persons.  From the evidence of the prosecution witnesses who has appeared, it

can be seen that there is no incriminating material to suggest that the accused

persons have committed offence punishable under section 379 IPC.

18. Considering all, it is found that the prosecution has failed to establish the

guilt of the accused persons and implicate them of any offence under the above

stated section of  IPC. The point  for  determination as stated above is  hence,

decided in negative.

O R D E R

19. In light of the above discussion, the accused persons namely  Sri Lohen

Owary and Sri Fadwr Brahma are acquitted of the charges of offence alleged to

have been committed by them. 

20. Set the accused persons at liberty forthwith.

21. Bail bond for the accused persons are extended for a further period of six

months in view of section 437(A) of the Cr.P.C.

22. Given  under  the  hand  and  seal  of  this  court  on  this  21st day  of

December, 2020 at Tezpur, Sonitpur.

Smt.Triza P Mazinder Baruah
Judicial Magistrate First Class
Tezpur, Sonitpur
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Appendix 

Name of the witnesses of Prosecution:-

1. P.W-1 :   Md. Samed Ali.

2.        P.W-2 :   Baharul Islam.

3. P.W-3 :   Sri Milon Baglari.

4. P.W-4 :   Sri Hari Charan Basumatary.

5. P.W-5 :   Mukut Ch. Deka.

Documents exhibited by Prosecution :-

1. Ext. 1 – Seizure list

2. Ext. 1(1), Ext. 1(2) and Ext. 1(3)- signature of witnesses.

3. Ext. 2 – Ejahar

4. Ext. 2(1) - signature of Milon Baglari.

5. Ext. 3 – Zimmanama.

6. Ext. 3(1) - signature of Sri Milon Baglari.

7. Ext. 3(2) – signature of Sri Haricharan Basumatary.

8. Ext. 4 – Sketch map.

9. Ext. 4(1) – signature of Mukut Ch. Deka.

10. Ext. 5 – Chargesheet.

11. Ext. 5(1) – signature of Mukut Ch. Deka.

Name of the witnesses of Defence:-  Nil.

Documents exhibited by Defence :-  Nil.

Smt.Triza P Mazinder Baruah
Judicial Magistrate First Class
Tezpur, Sonitpur
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